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Abstract

Among blessings of Almighty Alllah, to have children, but at the same time they are trail
for human being as well. The importance and value of the children can be known as the
prophets have also sought for them through supplications. To bestow someone with a son
other with a daughter, some are blessed only with daughter, other with son, while some
others are rendered childless, that is to have no children just because of the greatest Divine
scheme, kindness and His power. Under this paramount power some people are not blessed
with of children. If some-one is not bestowed with children, they become shy, do complaint
their ill-luck, and seek the help of doctors and sages to have children. When such people
become extremely disappointed they become helpless and therefore they seek other means
to have kids with them. Unfortunately, some parents are likely to either gift their babies to
those who have no children, but some other they sell and buy their kids as well. They do
so to make those children as their heirs under their protection. Other tries to get the children
of the affected families for nourishment and maintenance. On some occasion, they visit the
Edhi centers and welfare organization to deserve the heirless children to provide them
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proper maintenance. Such a child is called adopted or “Mutabanni" and the person who
adopts it is called "Tabanni".

This study investigated the socio-legal status of adopted child. It is found that despite the
fact, Quran and Hadith have provided an enlightened road map for the rights and duties of
adopted children and those who care for their food, shelter and education etc. But
unfortunately no one bothers themselves to follow the instructions being laid down for the
social and legal security of the adopted children, which creates disharmony, injustice and
lake of socio-legal due rights to both parties.

Keywords: Adopted children, socio-legal rights, linage, marriage, heritance, domestic
issues, illegitimate etc.

Introduction

Allah SWT has created this universe out of nothing with His Supremacy and authority for
sake of human being. As Quran says: " That is, "It is He who created for you whatever is
on earth"! And he created human being for His own worship as Allah SWAT says:

21 smal W1 ¥ g ol il La g

It means that Jin and human being are created for His worship. The Islamic teachings tell
us that Allah SWT created Adam and then created his wife hawa for his satisfaction. Then
they had become the source of human race.

One of the most important blessings of Allah Ta'ala is "having children”. The greatness
and importance of this blessing can be evaluated from the fact that the Prophets (peace be
upon them) also prayed for children. You can see the prayer of Hazrat Zakaria (peace be
upon him) is mentioned in the Holy Quran with these words: “This is a mention of the
mercy that your Lord had on His servant Zakariya. This is about the time when he called
out to his Lord with a slow voice. He said :Oh My Lord! My bones have become weak,
and my head is inflamed with the whiteness of old age, and my Lord! I have never refused
to pray to you and | am afraid of my cousins after me. And my wife is barren, so please
grant me such an heir from your own side, who will also be my heir, and inherit from the
descendants of Yaqub (peace be upon him). And oh Lord! Make it your favorite".?

When Allah Almighty sent angels in human form to Ibrahim (peace be upon him) to give
him the good news of a son, Tawas's elderly wife, Mrs. Tawas, heard the good news of her
son and laughed with great emotion and immense joy. In Surah Hud, Allah Almighty
says:And Our angels (in human form) brought the glad tidings (of the birth of a son) to
Abraham.*And Abraham's wife stood up, they laughed, so We gave them (again) Isaac,
and after Isaac the good news of the birth of Jacob.®

In relation to the distribution of this supreme blessing, Allah Ta'ala, full of knowledge and
wisdom, has given this blessing to someone in the form of both a son and a daughter. They
say that whoever makes you barren, deprives them of this blessing according to their
knowledge and ability, so the saying of the Lord is: The kingdom of all the heavens and
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the earth belongs to Allah, He creates whom He wills, He gives girls to whom He wills and
gives boys to whom He wills. He also makes whom He wills barren. Of course, he is also
the owner of knowledge and the owner of power"®.

Anxiety about having children
Allah Almighty has kept the power of giving children one way or the other. Using the same
authority, some people are deprived of children despite the fact they have been bestowed
with all worldly happiness. The moments they feel lake of children, they became worried
and distressed, thus seeking the help of doctors, sages and others to have children. It has
been narrated from the prophet SAW on the authority of Muagal bin Yasar, he said that:
Flea s ldl cali ¥ Ll W) ccaaia g Cana 3 8l yal sl J) 18 ol dgle ) Lo il Jguy Y o sl
TSy S b 255l o gh gl 1 g g 53770 U colgid AN oL o5 colgid (ApU ol a3 colgid
A man came to the service of the Prophet (peace and blessings of Allah be upon him) and
said, O Messenger of Allah (peace and blessings of Allah be upon him)! I have found a
woman with good blood but she is barren (a woman having no ability to bear a child) Can
I marry her? The Prophet SAW forbade him, then he asked again and for third time, but he
was forbid to marry her, and then Prophet SAW said, "Marry a woman who are capable of
bearing children and the one who is lover of her husband, because I will be proud upon you
as increasing the Ummah.
Similarly, he once said:The Messenger of Allah, may God bless him and grant him peace,
said: "
Becanll oSy Jila ) caliY elinn (ha ok 25l sl u’
That a black woman who gives birth to many children is better than a beautiful woman
who is barren. Surely I will be proud of you for your abandonment.
Allama Zamakhshri mentioned a proverb as, % asie sliva o i 3505 613 g
That an ugly and deformed woman bearing many children is better than a beautiful barren
woman.
Therefore, when those who want children are disappointed despite doing all kinds of
efforts, doctors declare them incurable and there is no other way for them, so in such a
situation, do not say anything to comfort the heart and keep yourself busy. They try to find
children from somewhere and adopt new-born children, sometimes they take them from
close relatives such as sisters, brothers, sisters-in-law, brother-in-law, etc. Sometimes they
try to get the children who are left alone in the family affected by the earthquake and other
calamities, and in one case they also take a case that the beneficiaries of the Edhi Center
and such welfare institutions who sponsor the children, make the children into foster
homes.
In Arabic, such action is called “Tabana” and such children are called “Mutabni” while in
Urdu it is called "adopted chiled". It is called "le-Palak™ as well. The need is that what is
the ruling in Shari‘ah to ascribe the le-Palak (Mutabna) to oneself? Similarly, what are the
Shari'a rulings about inheritance, marriage, veil etc of that child? It is a subject that requires
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research, therefore, detailed and necessary issues and orders are written so that it becomes
easy to follow the orders of Sharia and avoid non-Sharia affairs.

Literary and Terminological Definition of Matbani (Le Palak)

Mutbani literally means to beget a son. It is stated in Al-Musawat al-Fighiyyah al-
Kuwaitiyyah:Al-Tabni: The adoption of a person by another person’s children. And there
was a man in ignorance adopted the man, so he made him like a son born to him, and
claimed for him the people, inheriting the inheritance of the children. The majority of the
Arabs use the word (claim) on al-Tabni,as Allah Ta'ala said: 1°[aSell aSelie ol Jaa Las]

That Tabani means a man to make another person’s son his own son. In Jahiliyyah, people
used to declare other people as their own sons and people would refer to them and take
inheritance like their real children. It is also in the meaning of Mutbani and its plural form
is Adiyaa.

Adoption Order

What is the ruling on declaring a child as one's adopted child? The jurists have either
explicitly allowed it or explicitly forbidden it, but if we consider different hadiths, we can
get some guidance from it. There are two types of hadiths in this regard:

One is the traditions in which separation between a mother and her child is prohibited. The
requirement of maternal love is that her infant child should not be separated from her. In
the Holy Quran, Allah Almighty mentions the mother's motherhood and love while
describing the incident of Hazrat Musa (peace be upon him). Musa's mother's heart was
restless. It was almost that they would reveal all this secret, if we had their hearts and it
would not have been handled, so that they would continue to believe (in our promise). And
he said to Musa's sister, "Go behind him to find out about his condition.""'Similarly, in a
tradition, the Prophet (peace be upon him). it is reported on the authority of Abi Ayyub, he
said:

12 <3l all o gy atnl gl 38 Wl 53 5 s (38 e

Whoever separates a mother from her children, Allah will separate him from his beloved
people on the Day of Judgment.

And Once the Prophet SAW gave two Slaves to Hazrat Ali RA to sell them out, when he
returned he was asked wither they were sold out combined or in segregation? Ali Replied
in Segregation, then the Prophet SAW asked him to buy them again and do sell them out
together.

13 el i & jald: JE e ja

Hazrat Zaid bin Haritha sold some slaves that he had brought from Elah to buy a ride.
When one women of the prisoners who came to the Prophet (peace be upon him) was
crying, the Prophet (peace be upon him) asked about her crying. He was informed that
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Hazrat Zayd has sold her son, the Prophet (peace be upon him) ordered him to return it or
said to buy him back*.

Since the Prophet SAW was kind to all creatures, He warned his companions and the
Muslims for separating the babies of birds from birds as well.

5 an Lyl 8 atialad llaild ¢ i B ol s ale dll (o dl J sy e USiJB el (e cdll e (0 en Sl e (e
flaal 510 and (1l alu g dnle il Jla il elad o )85 Calend B jeal) Cielad lgua 131231 A i Leae
Becagdl ol )50

It was narrated from Hazrat Abdullah that we were on a journey with the Messenger of
Allah and Prophet SAW went to relieve himself, and we saw a bird with its two chicks, we
caught its children. And suddenly mother of the chicks fell on the ground and began to
spread its wings. Prophet SAW asked, "Who made her restless by holding her child?" give
the child’s to her. These narrations very explicitly indicate in the presence of the parents,
Permission and consent of the either of the parents is necessary for taking the children of
the animals. And if there is a child who is an orphan and there is no one in the world to
properly train and raise him, in such a case, adopting him and raising him and bearing his
expenses will be a reward. ;

16, as gl 5 Aauall dnsials JU8 5713 Aial) & acill JAIS 5 U770 U alu g anle il Lea il oo

On the authority of Sahl bin Saad it is narrated that Prophet SAW said, ”’l and the caretaker
of the orphan will be very much close to each other in paradise, by pointing with his index
and middle fingers®. Likewise there is another hadith narrated on the authority of Abdullah
bin Abbas, as Prophet SAW said:

& s bl Sy cdll Qs A ddans 1 )aLE )5 128 5 coled plia s ald a8 (S S QLY e B le (107
S OUAT GiileS g sal dal

This means that if anyone who brought up three orphans, his status would like a man who
is standing all the night to pray, fasting in the day, fight in the way of Allah, will enjoy the
paradise with me like two brothers®’.

Parentage and Ancestry

When a couple adopts a child, they generally take the child as their own in infancy, and in
all documents (birth certificate, domicile, identity card, marriage form and educational
documents), and instead of the child's real father the name of the career is written, even
though sometimes the child does not know about his real parents for the rest of his life.
Before the appearance of Islam and at the beginning of Islam, the Arabs used to adopt
children. Hazrat Zayd bin Haritha was a slave of the Prophet, SAW, when his father and
uncle came to know about him, they came to collect him, but he himself refused to go with
his father and uncle, and preferred to stay with the Messenger of Allah . He, ¥ was
pleased with his life, freed him and made him his own son as adopted, and called him Zaid
bin Muhammad. He was adopted a son in the customary principles of that time and was
not consider as offense or social evil. Latter on Islam removed or made necessary changes
to the social evils of the time. Among that social misconduct one was the mixing up the
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guardianship, fake relationship or ancestry, was abandoned by the Prophet SAW himself
and gave clear guidance and commandments to the society. So it was revealed in Surah Al
Ahzab, Allah SWT says:

A0 e Jandl b 26y 2 2 e Kelie N Jan g

"And you have not declared your sons as your real sons.You shall call them (sons) by the
names of their fathers. This method is full of justice in the sight of Allah".1®

Likewise, the Messenger of Allah (£) said:

lom e Lialld alay o4 5 el e Y o)

That a person who takes a stranger as his father and he knows that he is not his father,
Paradise is forbidden to him. "

From the above verses and sayings of the Prophet SAW, it is determined that the children
will be attributed to their father, as it is not permissible to attribute them to those who
adopted them, and to write their names as their sons in documents after their own names
etc. it is too much important that Islam has declared the protection of lineage as one of the
five main Objectives of Shariah. As Prophet SAW said:

ot g ) oeke (s Db AV o ol 5 AL (a2 OIS 007

Those who belive in Allah SWT, and in the day of Judgment, he should not drop his sperms
in the womb of other wife?. This means this illegal relationship with woman and of woman
with man is strictly prohibited, for the reason that this is causing damage to the lineage and
ancestry. And one can understand very easily that why Islam has prohibited to remarry a
woman in the period of "ldda". It is because she will clear her womb and by passing through
menstrual period so that the lineage of a baby may not be confused with another man.

Command of Veil from adopted heirs

Since, adopted person, whither man or woman, is considered as his or her own son and
daughter, it is therefore, he or she is fully enjoying the rights as of own child. But keeping
in view Shariah teachings those babies who are not mature enough they can walk through
families without any hesitation. But when he becomes mature and he knows the secret
issues related to woman then woman should put veil in from of him. But unfortunately in
our Muslim societies when someone is taken as adopted then he or she is considered as
their own son and daughter, and thus, they enjoy the status of real son and daughter which
is not permissible. It is not permissible because the adopted child is not real child, and the
parents of the adopted child are not the real parents, it is therefore they have to seek veil
and they will not take inheritance as per Shariah teachings. As Allah SWT says:

21 TR lall £ 58 G858V 5

And not only this but the Holy Quean expounds that neither Stanger man is allowed to look
into the stranger woman and nor the stranger woman is allowed to look into the Stanger
man for the reason it is the source of purification and modesty. It is said:

22,40y aikailay Dl B0 241 ST D 45 508 5kt 5 2 jliall Gl sty (e all B
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There is an Hadith which depicts that the seclusion of stranger woman with a stranger man
is the source of Zina and thus prohibited.

28 ¢¢ Ul Leagills S W) 3 el oy 05 W22 sl s adle Al JLea il e 55

On the authority of the Prophet SAW, he said: That When a man is possessed by a lonely
woman, there is a third devil. Similarly, in another narration, Hazrat Ugbah bin Amir
narrated that the Prophet (peace and blessings of Allah be upon him) said,

sl Cul i ) sy 2 a1 g oy J8 <ol e Jsaall 5 oS ol s adde il la il J
S gall gaadl??: 8

Avoid entering the presence of women. One of the Ansaar inquired about *Hamoo" and
the prophet termed it as "death. 24"

Ruling on Marriage with Le Palak
Since, the adopted child is considered as the real child, it is therefore usually observed that
despite the fact it is legitimate to make marry with them but still society deals practically
does not allow them to make marry with them.
Same was the habit of pre Islamic society in Arab, it was therefore, after the divorce
between Hazrat Haris and Hazrat zainab, the marriage between the Prophet and Hazrat
Zainab was considered impermissible, but in order to put an end to this bad custom, Allah
made Hazrat Zainab (R.A) marry to the Prophet (PBUH) himself, and stated it in the Qur'an
as a law in these words:
Ml b 35 gk 15 SR S5 A Y 058 e Dbl g8 (15 aeliedl 13 15088 (e 15b5
4S5 oA i 5
Then when Zayd divorced his wife, We made you marry her, so that there would be no
difficulty for the Muslims in (marrying) the wives of their sons when they divorced their
wives. And what Allah had ordered, had to be followed. In the same way, Allah Ta'ala
permitted marriage with other women after declaring Muharram, and said:
Gl 2 Gieadd &5l 1388 of M08 0155 6 K1 el
Except for these women, it has been made lawful for all women that you spend your wealth
(as a dowry) and wish to marry them, provided that you establish a regular marriage
relationship with them and attain chastity"2°,
Similarly, the verse of the Holy Quran:

Celldll G &1 il L] A
Marry any of the other women you like"?’.
From the generality of these verses, it is proved that it is permissible for a man to marry
women other than mahram women and thus for a woman to marry men other than her
mahram. So it is not allowed to make illegitimate thing legitimate and legitimate as
illegitimate as Jews and Christians did so.

His Share in Inheritance
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In the era of Jahiliyyah, it was the rule that the adopted son was entitled to inheritance like
a real son. If this adopted son died earlier to his so called father, his so called father used
to getting his share from him, and if his so called father died then he would have become
his heir and used to be taking his share from the inheritance. Dr. Jawad Ali writes:

pan it ol ¢ il e ) 5 colish (g a5 U)o iy i) e 138 5al) Alalall Jal day 5 (3 0570
o) sl alSal A elld el ) S agd) in Agepda 853 5 sl S o) LaS Ll Liagl 45 5 el 3 (530)
In the law of the people of Jahiliy, the adopter would inherit, so if the adopter died leaving
a legacy, the adopter would inherit, and if the adopter died, the adopter would inherit, just
as real and natural fathers and sons do, even in the rules of marriage. They used to discount
it.”8

This was the method of ignorance, but when Islam declared this method invalid, all related
rules automatically became invalid. Therefore, from Shariah perspective, guardian rules
are not like a real son in inheritance but the real inheritance of the deceased. There are rules
of inheritance that whom will get inheritance and how much they will take.

On the authority of Ibn Abbas, it is narrated from the Prophet SAW, he said:

S da oY sed R Lad clglaly il ) ) gaali>?

Give inheritance to those whom being deserved for it and if left the remaining to the nearest
relatives.?

Mufti Muhammad Shafi writes:"

el e G Y sl ) GatuM GG ASAY) 8 GallY ) g

And the adopted may not be dealt in decrees with that of the real son, for both have not
claim in inheritance from each other.

Sanctioning in his favor

In Islam, when a person dies, he cannot make a will for his close relatives who are entitled
to inherit. The Prophet £ said:

e ) sl dpa s Sa dia 3a 63 US Ghel S84l o)

It was narrated on the authority of Shahrabeel bin Muslim, Hazrat Abu Umamah that |
heard from the Messenger of Allah (peace and blessings of Allah be upon him). He used
to say that Allah Ta'ala has given his right to every rightful person (He has fixed everyone's
share in the inheritance verse), so now the bequest in favor of the heir is not permissible.!
However, for those people who do not become the heirs of the deceased, it is permissible
to bequeath up to one-third of the property, so for the one who is adopted, if the so called
parent wants to bequeath, he can do up to one-third of the property. As this right has been
given by Allah SWT to everyone if he or she wants to bequeath upto one-third of his
property in favor of whom he wants.

Can a woman travel with her adopted son for Hajj?

If a woman has so much wealth that she can easily afford the expenses of Hajj, but she
does not have any close mahram relative with her to accompany. In that case it is not
permissible for her to accompany him as he is not her Mahram relative. Same is the case
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of so called father of the adopted girl, to travel with her to perform Hajj. It is general
Principal in Shariah, that if a woman does not have mahram relative she is not permitted to
travel with him, and same is the case with man if a woman is not his mahram relative she
is not allowed to travel with him to perform Haj. As prophet SAW said:

<taona 53 Lemas V) el OB S e il Gl AT ol s Al a5 bl e oy ¥

It is not permissible for a woman who believes in Allah and the Last Day, to travel a
distance of three nights unless she is accompanied by Muharram.®2

It is extracted from the above discussion that Islam being the complete code of life which
provides us guidance in every walk of life. It is concluded that children are blessings of
Allah Almighty. Marriage of man and woman is the legitimate source being described by
Shariah. People seek various means to adopt the son/daughter for their satisfaction but
unfortunately they deal them as their real child which is not permissible. It is concluded
that in the presence of parents, no child will be taken without their permission. The result
of this study is that it is of great reward to nourish and look after an orphan child. if a child
is adopted and was not falling in the category of mahram, then he will be not treated as
mahram. He will be not given false guardianship, Whereas, when he become adult, it is
obligatory for those who are not mahram relatives to him, will make veil and safeguard
their beauty form him, will not travel with him, and will not be entitled to inheritance from
his so called parents except up-to one-third of property as per law.

Summary of the research

The bottom line is that there is no Shari'a status for adopting the children, so such children
should be referred to their real parents, and should be written and called by their names.
There is no real and natural relationship between them and the people who nurture them.
Therefore, the orders of real children will not be issued on them, but these orders are like
strangers and non-mahram in the Shariah for those who bring them up, therefore it is
obligatory to veil them, and it is permissible to marry them, as well as them and those who
bring them up. Inheritance will not continue between them and it is permissible for them
to make a will.
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